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[Vol.44 crime victims' rights, including restitution, should be glorified, not trivialized, by legislators. While crime victim restitution is addressed legislatively, many Illinois crime victims receive few or no monetary remedies. This Article examines the deficiencies in current Illinois laws on monetary remedies for crime victims during criminal cases. These failures undermine the desires of the electorate in 1992. This Article suggests reforms after examining experiences in other American states. In particular, it urges that monetary remedies for Illinois crime victims should be addressed in a single statutory scheme. The current statutes, including provisions on restitution, a state-supported compensation fund, and remedies at sentencing, are poorly coordinated and incomplete in their implementation of the constitutional right to restitution.
II. THE GROWTH OF CRIME VICTIM RIGHTS
Early in United States history there was a very different criminal justice system. Based on the English system, early criminal justice typically involved struggles between individual citizens, with emphases on the restoration of the victims by the offenders. 6 Thus, criminal justice was largely driven by crime victims acting as police, prosecutors, and punishers. 7 As there was no public prosecution, private criminal prosecution was usually available only to those with resources. 8 In early English common law, justice was achieved, if at all, through corporal punishment of the offender by the victim or through restitution to the victim from the offender. 9 Early in United States history similar private [R]estorative justice recognizes crime as being directed against individual people. It is grounded in the belief that those most affected by crime should have the opportunity to become actively involved in resolving the conflict .... In the years preceding [Henry I's] decree [securing jurisdiction over certain criminal offenses], crime had been viewed as conflict between individuals, and an emphasis upon repairing the damage by making amends to the victim was well established. Id.
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victims often chose not to report crimes because of their "disillusionment with the system." 21 As crime rates soared, a get-tough attitude on crime also gained momentum. 22 There was some backlash to the judicial focus on the rights of the accused. 23 The plight of crime victims became important to those supporting prosecutors in the criminal justice system. 24 In this setting, a movement to better compensate crime victims arose. In particular, increased opportunities for compensation were thought to facilitate greater cooperation by otherwise reticent witnesses. Most compensation programs were need-based. 2 Over time, however, crime victim compensation schemes were increasingly based on "a justice orientation." 26 Crime victims' rights also gained support from the emerging women's movement. 27 Proponents sought to change the way female crime victims were treated, especially in sexual assault and domestic abuse cases. 28 In fact, two of the earliest crime victim assistance 21 
Id.
22 Henderson, supra note 13, at 945-46.
The decline of support for liberal approaches and the inability of liberals to solve the apparent paradoxes created by their beliefs left the crime issue to the conservatives. Conservatives pointed to the failures of liberal programs and emphasized that crime was a matter of individual choice and wickedness. They adhered to the "crime control" model of criminal justice that emphasizes "efficiency" in the criminal process .... Central to the ideology of the crime control model are "the presumption of guilt" and the belief "that the criminal process is a positive guarantor of social freedom. 27 Henderson, supra note 13, at 949.
[Bly the middle of the 1970s different groups began to focus their attention on the victims of particular crimes. For example, the women's movement did much to emphasize the plight of rape victims in the legal process, while the more recently formed group, "Mothers Against Drunk Driving" . . brought the victims of drunk drivers to public attention. The success of these groups concerned with particular crimes and crime victims served to highlight the general importance of "victims" as an effective political symbol.
Id. (footnotes omitted).
28
YOUNG & STEIN, supra note 19, at 2.
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programs were "rape crisis centers." 29 These programs demonstrated that victims were often mistreated by criminal justice professionals.
3°C
rime victim activism was further boosted by organizations established by survivors of homicide victims, including Mothers Against Drunk Driving and Parents of Murdered Children. 31 In 1975, the National Organization for Victim Assistance began to coordinate efforts on behalf of crime victims. 32 In 1981, crime victims were aided when President Ronald Reagan instituted a National Victims' Rights Week. 33 Crime victim activism shifted to the states toward the latter part of the twentieth century. California enacted laws providing compensation for crime victims in 1965 and then "became the first state to establish state funding for victim assistance in 1980." 34 In 1980, Wisconsin became the first state to approve a statutory crime victims' Bill of Rights.
35
Efforts continued elsewhere to become more responsive to crime victims. 36 By 1990, several American states had some form of a Bill of Rights provision for crime victims. 37 A more recent tally found there were more than 32,000 statutes nationwide addressing crime victim rights. 38 It was in this setting that certain crime victim rights were constitutionalized in Illinois in 1992.
III. THE ILLINOIS CONSTITUTIONAL RIGHT TO CRIME VIcIM REsTITuTION
In Illinois, a proposed constitutional Crime Victim's Rights amendment was placed on the ballot in November 1992, after approval by the House on a 117-0 vote and after overwhelming approval by the Senate. 39 The Illinois initiative was intended to elevate crime victims in order to partially level the playing field with criminal defendants and to give crime victims a more significant role in the criminal justice system. Opponents protested that the amendment was a waste of time, as there could always be statutory protections. 42 The Illinois amendment passed with over three-fourths voter approval. 43 Its provisions, now in Section 8.1 of Article I, say in part: SECTION 8.1. CRIME VICTIM'S RIGHTS. (a) Crime victims, as defined by law, shall have the following rights as provided by law:
(1) The right to be treated with fairness and respect for their dignity and privacy throughout the criminal justice process. Besides defining crime victims 45 as well as the ten enumerated rights, the General Assembly is also expressly authorized to "provide by law for the enforcement" of the rights 46 and to provide for their funding, including the imposition of assessments against criminal defendants.
47
So, the Illinois constitutional right to restitution is quite dependent upon state legislators. But legislative discretion is not boundless given the strong support in the constitutional convention and with the voters. 
51
Id. at 552-53.
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ancestry and sex in the hiring and promotion practices of any employer or in the sale or rental of property. These rights are enforceable without action by the General Assembly, but the General Assembly by law may establish reasonable exemptions relating to these rights and provide additional remedies for their violation.
5 2
The court held that because of the self-execution clause, legislation was unnecessary for the claim to proceed. 5 3 But the court also found that any monetary remedies were limited by the General Assembly's "reasonable exemptions" found within the Illinois Human Rights Act. 5 4 In Baker, the claimant was without a damage remedy for unconstitutional discrimination because her employer was exempted under the Act.
s
Illinois constitutional rights involving discrimination, within Section 18 of Article I, were reviewed in Teverbaugh v. Moore. 56 There, a seventhgrade student and her mother sued a school district for sex discrimination by two male students. Section 18 declares there shall be no sex discrimination by "units of local government and school districts." Section 18 mentions neither self-execution nor General Assembly action. The appellate court held that any recovery must come under the Human Rights Act. 57 It further found the Act contained no claim for discrimination occurring in primary or secondary schools. 58 The court compared Section 18 to Section 17, focusing on the words used 59 as they provide the best indication of drafter intent. 6° Additional bases for interpretation can appear, of course, in legislative or constitutional convention debates, as well as in conduct surrounding the "first legislative action" following the adoption of a constitutional provision. 61 However, deference to the General Assembly on enumerated constitutional rights does not always follow the Teverbaugh approach. The right to remedy for all wrongs and the rights regarding eminent domain, within Article I, Sections 12 and 15, use the "as provided by law" language twice, while the same phrase appears four times in Section 8.1. Crime victim rights seemingly require a more foundational role for the General Assembly. The persons entitled to the rights in Sections 12 and 15 are "every person" and, impliedly, owners of property taken by eminent domain. Section 8.1, by contrast, references "crime victims, as defined by law." As well, Sections 12 and 15 enunciate some very particular protected rights, and then allow these protections "as provided by law." This suggests the chief legislative responsibility is enforcement of the provisions. Section 8.1 on crime victims differs, as it says "the following rights as provided by law," indicating that the rights themselves as well as their enforcement can be defined legislatively.
Notwithstanding significant General Assembly authority, the Illinois constitutional crime victim restitution right could be judicially deemed to provide by itself opportunities for crime victim recoveries. In Rhode Island there is the constitutional declaration that a "victim of crime shall, as a matter of right.., be entitled to receive from the perpetrator of the crime, financial compensation for any injury or loss caused by the perpetrator of the crime, and shall receive such other compensation as the state may provide." In 1998, in Bandoni v. State, 71 the Rhode Island Supreme Court heard a case where a crime victim sued the criminal for negligence, urging rights afforded both by legislation and the constitution. 72 The court held that although the constitution had mandatory terms, the crime victim compensation right was not selfexecuting. As there was no language requiring the General Assembly to act, the court held that the lack of a statutory enforcement scheme meant the crime victim had no claim. The dissent in Bandoni concluded, however, that as a general proposition, specific constitutional rights should be "presumed to be judicially enforceable absent an express textual negation of such a presumption or a demonstrable textual commitment of this remedial function to another coordinate branch of government." 73 The dissent reasoned that if there was no judicial enforcement absent enabling legislation, criminals could harm victims with fewer repercussions. 74 The dissent concluded that the majority 71 715 A.2d 580 (R.I. 1998).
72
Id. at 583-84.
73
Id. at 602 (Flanders, J., dissenting). 74 Id. at 603.
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effectively allowed a legislative veto of a strong constitutional right, 7 opining that where drafters intend no lawsuits they directly say so. 76 Illinois case precedent suggests that Illinois courts would not follow the Bandoni dissent on Section 8.1 restitution claims. The Illinois crime victim restitution right is not self-executing, as victims are "defined by law" and the enumerated rights are "as provided by law." Under Teverbaugh, the absence of self-executing language would mean no intent to recognize a claim independent of General Assembly action. The long history of statutory mechanisms for crime victim recoveries in Illinois, even if not comprehensive, further suggests that any new or expanded crime victim remedies require legislative action. Yet given that crime victim restitution is now a constitutional right, expressly enumerated, restitution should not be subject to absolute legislative whims. There should be minimally adequate remedies available. Restitution is not hortatory. Unlike the constitutional provision in AIDA, crime victim restitution is an enumerated right. It is not simply a ban on certain conduct. It is more than a "constitutional sermon" or a "teaching" tool. 7 So, what do the Illinois statutes now say about monetary remedies for crime victims, including the constitutional restitution right? Do they sufficiently implement the intentions of the drafters and of the electorate to have at least some crime victim monetary remedies? How do the Illinois statutes compare to statutory crime victim remedies elsewhere in America? And, are there models that Illinois legislators could employ to secure better restitution, and perhaps other monetary remedies, for crime victims in line with the strong intentions to aid crime victims under Section 8.1?
IV. ILLINOIS STATUTES ON RESTITUTION, COMPENSATION, AND OTHER MONETARY REMEDIES FOR CRIME VICTIMS
Within the Illinois constitution, the only express crime victim monetary remedy is restitution. As noted, such restitution significantly depends on General Assembly action, but it was never intended to be the sole monetary remedy available to crime victims. 78 Before and since 1992, the Illinois General Assembly has had, and has exercised, the authority over monetary remedies beyond crime victim restitution.
75
Id. at 604.
76
Id. at 616. 
78
In fact many of the Section 8.1 constitutional rights had predecessors in statutes. Illinimedia, supra note 40. Yet, restitution had not been addressed by statute before Section 8.1 was adopted. ILL. STAT. ch. 38, § 1404 (1991) (current version at 725 ILL. COMP. SrAT.
120/4 (2008)).
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Today there are three distinct statutory schemes on monetary recoveries for crime victims.
79
A. Restitution
In Illinois, the crime victim restitution right expressly recognized in the Illinois constitution invites significant General Assembly action. This right, together with the other new constitutional Crime Victim's Rights of 1992, are now addressed in the Rights of Crime Victims and Witnesses Act ("Victims and Witnesses Act"). 80 The 1984 predecessor to this Act, known as The Bill of Rights for Victims and Witnesses of Violent Crimes Act, did not include a right to restitution. The stated purpose of the 1984 law was "to ensure the fair and compassionate treatment of victims and witnesses of violent crime.., who are essential to prosecution." 81 The 1984 version was later amended to address notice to victims upon request of any plea agreements, appeals, and post-conviction reviews sought by offenders.
82
In 1989, the State's Attorney was newly mandated, upon the request of victims, to forward victim impact statements to the Prisoner Review Board. 83 Following adoption of Section 8.1, the carryover 1984 provisions were placed in the Victims and Witnesses Act. 84 The purpose statement of the new legislation, enacted in 1994, included the goal "to implement, preserve and protect the rights guaranteed to crime victims by Article I, Section 8.1." 85 The ten rights listed in Section 8.1, including restitution, were expressly addressed in the new scheme. 86 A new statutory section was added to include the procedures (formerly there were only the rights themselves) for implementation. In particular, Section 4. 
Monetary Remedies for Victims
at sentencing and shall consider restitution in any plea negotiation, as provided by law." 87 Sections 4.5 and 6 of the Act also address other rights within Section 8.1, with the exception of the "right to timely disposition of the case." Section 4.5 specifically includes provisions on notice to victims of court proceedings, 88 the availability of "social services and financial assistance," 89 and the rights to have a "translator present," 90 "appropriate employer intercession services," 91 and assistance in the prompt return of stolen property. 92 These had all been included in the rights section of the 1984 statute, as had the right to present a victim impact statement at sentencing. 93 The 1994 Act added the right to have an advocate or support person present at all court proceedings (the ninth right in Section 8.1). 9 4 It also made the victim's constitutional right to communicate with the prosecution more meaningful by requiring that, upon victim request, the State's Attorney shall "where practical, consult with the crime victim" prior to offering a plea or negotiating a plea agreement. 95 As well, with the adoption of Section 8.1, there were new provisions on such matters as the use of a "[pirivately operated crime victim and witness notification service," 96 a "[s]tatewide victim and witness notification system" established by the Attorney General, 97 and the creation of a toll-free number for victims to provide input for parole hearings. 98 The 1994 statute also added new processes for courts to consider victim impact statements on possible aggravation or mitigation relevant to plea proceedings. 99 Other than adding the restitution right itself and mandating that the State's Attorney request it, the 1994 statute said nothing else about restitution. 100 "[a] t the written request of the crime victim").
89
Id. at 120/4.5(b)(3). 90 Id. at 120/4.5(b)(7). 91 Id. at 120/4.5(b)(5). 92 Id. at 120/4.5(b)(4). While the new statutory language could have prompted more crime victim restitution, it did not. According to the website of the DuPage County State's Attorney's victims services unit, restitution is not guaranteed but is simply statutorily allowed. 101 The DuPage County State's Attorney victims services unit says to a victim that "[i]f a defendant is found not guilty, you may have to pursue restitution through civil litigation." 1 0 2 In addition, it says that if a defendant is ordered to pay restitution but refuses, or is unable to comply, the States Attorney's Office will "attempt enforcement procedures against the defendant."10 3 The website further notes that if a court orders restitution, it will be payable through the State's Attorney's Office or through the Department of Probation. 1 0 4 According to the website, restitution contemplates financial reimbursement to crime victims who have suffered out-of-pocket expenses resulting from a crime. 1 05 Qualified out-of-pocket expenses include costs, losses, damages, and injuries. The injuries can be to a victim's person or to a victim's real or personal property. However, restitution does not encompass punitive damages nor does the DuPage County notice encompass all who are harmed by criminal acts, as it does not cover, for example, third parties.
Overall, the Victims and Witnesses Act provides for pre-and postconviction involvement of the crime victim through notice and communication opportunities. The only monetary remedy in the Act, as well as in the constitution, is restitution. Section 8.1 seemingly prompted the General Assembly to add this remedy to its written laws and to mandate that the State's Attorney request it. Unfortunately, difficulties persist in securing more complete crime victim recovery. Problems also arise when monetary remedies beyond restitution are sought or when remedies are sought by third parties.
B. Compensation
In addition to restitution, since 1973 the Illinois General Assembly has provided to victims of violent crimes opportunities for compensation under the Crime Victims Compensation Act ("Compensation Act"). Id. other funding source to cover their expenses are eligible for compensation for medical bills, counseling, lost wages, "loss of tuition," and "funeral, burial and travel" expenses up to $5000, as well as for "loss of support of the dependents of the victim," and for other expenses.1°7 Illinois can provide up to $27,000 to a qualified victim. 0 8 Compensation under the Act differs from restitution as it is only "a secondary source." ' 0 9 Awards or benefits from other sources, such as Worker's Compensation, related causes of action, and insurance, will reduce the monies available under the Compensation Act." 0 In order to qualify for compensation, the victim must have suffered injury or death as the result of a "crime of violence.""' The victim must also have reported the crime within seventy-two hours of its occurrence" 2 and submitted a completed application within two years." 3 Additionally, the victim must have "cooperated with law enforcement officials in the apprehension and prosecution of the assailant."" 4 Clean hands are required so that the victim cannot be an accomplice."
5 The injury must not have been "substantially attributable" to the victim's "wrongful act"" 6 or "substantially provoked by the victim." restitution" where the victim sustained personal injury or property damage "as a result of the criminal act of the defendant." 12 In other cases, the court at sentencing must "determine whether restitution is an appropriate sentence." 126 In its original version, the law simply noted certain procedures "[i]f restitution is part of the disposition." 127 It also declared the defendant's ability to pay restitution as a factor in determining amount.28 Prior to the adoption of Section 8.1 in 1992, the Corrections Code was amended several times to increase the use of restitution at sentencing. In 1985, the Code was changed to require that the court decide at sentencing whether restitution is appropriate, 129 with the defendant's ability to pay a factor in determining the method of payment, 130 but not the amount. 
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restitution. 132 Immediately following the adoption of Section 8.1, there were no significant amendments. 133 But in 1996, the requirement that the victim be at least sixty-five for mandatory restitution was removed.
3 4 The requirement that the court determine the appropriateness of restitution in other cases was deleted in 1996,135 but returned in 2000. 136 Enforcement mechanisms for restitution orders under the Corrections Code were initially meager. Excess cash bond could be applied to restitution, but this was not mandatory. 137 The court was authorized to modify or enlarge any conditions of payment or to revoke the sentence. 13s In 1987, language was added allowing a court to order the sheriff to seize and sell the offender's property to satisfy restitution. 139 In 1991, the court was expressly authorized to enter withholding orders. As well, in 1991 a restitution order was then explicitly made a judgment lien in favor of the victim, enforceable as any other lien. 14° Since 1992 the Code has declared that restitution is not discharged upon completion of the sentence. 141 Finally, modest changes were made in 1998 to the civil procedure laws on interest, making them applicable to restitution ordersY'4
The current Corrections Code requires that if restitution is ordered, the loss to the victim must be compensated if "proximately caused by the conduct of the defendant." 43 Restitution can neither include pain and suffering'" nor exceed actual costs. 145 Besides considering restitution,
86
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the Code states "the court shall determine whether the property may be restored in kind... or whether the defendant is possessed of sufficient skill to repair" it.146 It continues: "the court shall allow credit" for such property in determining the remaining amount of restitution payable in cash. 147 Restitution can also now be established in plea agreements, or even when criminal charges are dismissed. 148 As an order of restitution is a judgment lien, 149 "the court may enter an order directing the sheriff to seize" and sell a defendant's property.'sO If the offender fails to make restitution, but there is no willful violation, the court may grant an extra two years (above an original five)' 5 ' for a defendant to pay. 5 2 If failure to pay is willful, the court may revoke the restitution order' 5 3 utilizing the procedures employed when revoking probation. 5 4
The Code has been construed liberally at times. Thus, while the Code states that in "taking into consideration the ability of the defendant to pay ... the court shall determine whether restitution shall be paid in a single payment or in installments," 155 one Illinois appellate court has held that the consideration of the defendant's ability to pay is not required in setting the amount of restitution56 The same court also noted the legislative intent "to make victims whole for any injury received.., and to make criminals pay all of the costs which arise as a result of the injuries victims suffered."
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While some courts have construed the Code and the related crime victim statutes liberally, crime victims often still go without remedy. Advocates of constitutional crime victim restitution in Illinois had hoped for more. 162 They believed that explicit constitutional recognition of crime victims restitution would prompt greater monetary remedies. 163 Yet to date, the monetary remedies and their processes remain inadequate. Restitution remains elusive, with, at best, standardless discretion. Crime victims are often left to fruitless civil lawsuits after criminal cases have ended. How have other states handled monetary remedies for crime victims? Can their laws provide guidance for those looking to enhance the constitutionally-recognized restitution right and additional statutory provisions on crime victim recoveries?
V. SECURING BETrER MONETARY REMEDIES FOR ILLINOIS CRIME VICTIMS Other states have strong and explicit constitutional and statutory rights to monetary recoveries for crime victims. 164 Unfortunately, elsewhere as in Illinois there are many statutory and judicial failures to implement and enforce crime victim recovery rights.
16 5 Yet, a few American laws do provide guidance on possible new laws, though no single state has a comprehensive scheme. The approach elsewhere, as in Illinois, typically embodies three separate avenues to crime victim recovery:
restitution, victim compensation, and sentencing. By combining these avenues into a single scheme, and by borrowing select provisions from other states, the Illinois General Assembly could facilitate greater monetary recoveries for crime victims' 66 and meet the expectations of 1992.
162 Illinimedia, supra note 40. 163 Id. 164 We particularly like the California provision that recognizes the constitutional right of a crime victim, intended to "secure restitution" for "all persons who suffer losses as a result of criminal activity," requiring an order "in every case ... in which a crime victim suffers a loss," where all monies "collected" from criminals ordered to pay restitution "shall be first applied to pay the amounts ordered as restitution." CAL. CONST. art. I, § 28(b)(13 
